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Pidato Pembukaan Acara

Hyun, Byung—Chul
(Ketua Komisi Nasional Hak Asasi Manusia)

Selamat pagi/siang/sore?
Saya Hyun Byung Chul ketua Komisi Nasional Hak Asasi Manusia.

Pertama tama saya mengucapkan terimakasih kepada Komisi Hak Asasi
Manusia Korea Selatan dan sponsor Lembaga Ilmu Pengetahuan Indonesia,
Komisi Hak Asasi Manusia Indanesia, Perwakilan Indonesia Komisi Antar-
Pemerintahan ASEAN Hak Asasi Manusia yang telah menyelenggarakan acara
ini dan telah bersimpati untuk memperbaiki ~ Hak Asasi Manusia Korea Utara.

Tambahan lagi saya berterimakasih kepada yang sudah berpartisipasi untuk
hadir hari ini

para pejabat pemerintah Indonesia dan Akademis, Aktivis LSM, juga para
diplomat dari seluruh negara.

Dan saya sangat berterimakasih kepada Pelapor Khusus PBB HAM Korea Utara
bapak Marzuki Darusman yang akan membawa pidato utama hari ini meskipun
beliau sibuk  karena ada acara ulang tahun pertama perilisan laporan
penelitian COl  yang diselenggarakan di  Washington minggu depan dan
pertemuan dengan Dewan Direktur HAM PBB bulan Maret

Para hadirin!

Untuk situasi kejahatan Hak Asai Manusia Korea Utara tidak perlu lagi kita
bicarakan karena seluruh dunia sudah mengetahuinya. Oleh karena alasan itu
kita berkumpul disini untuk mencari solusi praktis memperbaiki HAM Korea

Utara.

Untuk meningkatkan HAM Korea Utara saya pikir kita perlu pendekatan dan



pembahasan untuk Dimensi Kesadaran HAM dan Dimensi Tindakan Spesifik.

Pertama dimensi kesadaran tentang HAM. Konsep dan dasar HAM harus sesuai
dengan prinsip-prinsip umum yang telah disepakati dan dikumpulkan oleh umat
maunsia lewat sejarah. Setiap negara mempunyai sejarah dan budaya yang
unik, kekhususan politik dan sosial, tetapi kalau dengan alasan ini ~ definisi
konsep dan dasar HAM  diterapkan dengan berbeda di setiap negara,

HAM mengalami kesulitan umtuk mendapatkan tempat sebagai nilai universal
umat manusia sebagaimana yang diharapkan oleh PBB

Musim gugur tahun lalu saya menegaskan bahwa sangat berbeda konsep dan
dasar HAM Korea Utara dengan masyarakat Internasional yang diungkapkan
melalui laporan Asosiasi Studi HAM Korea Utara. Negara wajib menjamin
HAM warga negara, tetapi kadang kadang juga memiliki risiko penganiayaan
terhadap HAM rakyat dan kemungkinan sudah tahu bahwa HAM sekelompok
minoritas muda dilanggar oleh sekelopok mayoritas sosial. Oleh karena itu
HAM selalu dipertimbangkan secara terpisah dari kekuasaan negara dan
fokusnya harus mineritas dari pada mayoritas, Individu dari pada kelompok

Karena itu saya berharap mulai sekarang Korea Utara membentuk konsensus
dengan masyarakat Internasional tentang konsep dan dasar HAM melalui dialog
yang aktif dan pertukaran dengan masyarakat Internasional. Saya pikir ini
akan menjadi titik awal yang benar untuk memperbaiki HAM Korea Utara.

Selanjutnya dimensi Tindakan Spesifik untuk memperbaiki HAM Korea Utara.
Hal Ini akan dibahas dengan cara yang sangat berbeda, tergantung pada subjek
dan topik, tetapi hari ini saya ingin mengusulkan pendekatan dari Korea Utara
Indonesia, negara atau unit lokal asia.

Pertama, Inti dasar memperbaiki HAM Korea Utara adalah pemerintahan Korea
Utara. Pemerintah Korea Utara adalah pelanggar HAM para warga Korea Utara,
tetapi pada saat yang sama meningkatkan HAM Korea Utara yang medasar dan
praktis kalau pemerinta Korea Utara menjadi Inti utama perbaikan HAM Korea
Utara. Jikalau Korea Utara sendiri tidak mau berubah, jelas ada keterbatasan
didalam memperbaiki HAM KoreaUtara, dalam hal ini saya berharap Selatan
dan Utara bekerja sama dan berkompetisi untuk meningkatkan HAM dan



kesejahteraan masyarakat. Hal ini akan mengurangi perbedahan antara kedua
Negara Korea dan juga sangat penting untuk mempersatukan kehidupan sosial
yang harmonis setelah penyatuan Korea Utara dan Korea Selatan.

Kedua, Indonesia dengan penckanan demokrasi dan HAM sekaligus
berkembang perekonomian di tengah kawasan ASEAN, akan menjadi peran
yang sangat penting dalam memperbaiki HAM Korea Utara. Indonesia
dianggap mampu memberikan kontribusi untuk meningkatkan HAM Korea
Utara melalui koordinator dialog HAM diantara Korea Utara dan Korea selatan
dan dialog HAM Korea Utara sebagai negara persahabatan Korea Utara dan
Selatan.

Selain itu dimungkinkan untuk menunjukkan supaya dipilih menjadi agenda
ASEAN dalam bahasan masalah HAM pengungsi Korea Utara kawasan ASIA
TENGGARA.

Ketiga, saya ingin mengusulkan untuk memperbaiki HAM Korea Utara dengan
cara pendekatan regional yang komprehensif dengan mendirikan  lembaga
HAM tingkat kawasan ASIA atau pembentukan consultaive organization.
Karena ada keterbatasan jika diselesaikan melalui negara sendiri atau hubungan
nasional masalah HAM masing masing negara, maka akan lebih efektif
diselesaikan melalui kerja sama multilateral regional. Saat ini di kawasan ASIA
ada Asia-Pacific Forum, APF yang pertemuan lembaga HAM kawasan ASIA
Pasific, ASEAN Intergovernmental Commission on Human Rights, AICHR
yang membentuk komisi ASEAN HAM antar-pemerintah ASEAN dengan
terdiri 10 negara komisi ASEAN.  Namun masih belum ada lembaga HAM
atau consultaive organization unit kawasan ASIA. Masalah HAM Bukan
hanya masalah HAM pelarian China, Thailand, Laos, Myanmar, serta
pengungsi, HAM pekerja migran, perdagangan budak karena merupakan
masalah yang terjadi dan harus diselesaikan di tingkat nasional atau regional,
perlu didirikan lembaga HAM atau consultaive organization tingkat kawasan
ASIA  bukan hanya ASIA Tenggara tapi meliputi Korea Selatan, Korea Utara,
Jepang, China.

Kalau membentuk lembaga HAM di tingkat ASIA yang melibatkan negara-
negara ASIA Timur seperti China, Korea, Jepang yang merupakan pangsa
penting dari ekonomi dunia yang tentunya akan memberikan kontribusi untuk
meningkatkan HAM bukan hanya di ASTA tapi di tingkat dunia. Saya berharap



di sesi kedua hari ini akan terjadi diskusi yang terkait dengan ini secara khusus
dan produktif.

Bapak Ibu yang terhormat!

Di tahun 2014 adalah tahun yang banyak kemajuan dari pada tahun sebelumnya
secara Internasional terhadap masalah HAM Korea Utara yaitu presentasi
laporan COI, Pemilihan Komisi HAM PBB, Pemilihan resolusi HAM Korea
Utara sidang umum PBB, mengirim dan pemilihan Dewan keamanan PBB
dan dll.

Selain itu ditahun ini pada bulan 3 dijadwalkan penempatan office HAM Korea
Utara PBB di Seoul. Saya yakin dengan kerja keras masyarakat dan serangkaian
kemajuan proses menjadi pesan pengharapan dan penghiburan bagi masyarakat
Korea Utara dan yang suatu hari nanti akan berperan memperbaiki HAM Korea
Utara.

Meskipun HAM masyarakat Korea Utara terperangkap didalam es yang begitu
keras dan tebal. Perhatian dan upaya kami yang berdiri di tempat ini akan
melelehkan es itu sedikit demi sedikit.

Sekali lagi saya terimakasih kepada seluruh team yang bekerja sama serta
seluruh hadirin yang hadir sehingga Symposium ini bisa berjalan dengan baik

dan saya berharap kedepannya bisa bergabung dengan komisi kami untuk
memperbaiki HAM Korea Utara.

Terimakasih.
2015. 2. 10.

Ketua Komisi Nasional HAM

Hyun, Byung-Chul
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P RO G RA M 2015 International SymposiuHTmc:gnNsig:tE(cE)rtre;B

* Host : NHRCK(National Human Rights Commission of Korea),
LIPI (Indonesia Institute of Sciences)
Komnas HAM (National Commission on Human Rights Indonesia)
Indonesian Representative to the AICHR
(ASEAN Intergovernmental Commission on Human Rights)
* Date : 10 February, 2015(Tue), 11:30~18:05
* Venue : Sultan Hotel Jakarta, Golden Ballroom A
* Language : Korean, Indonesian, English
Time | Contents
11:30~12:00 Registration
12:00~13:00 Lunch
Opening Ceremony
— Moderator : Shim, Sang—don (Director—general of the NHRCK)
13:00~13:30 . Persc.)n from LIPI
(308) Opening remarks : _
= 1. Hyun, Byung—chul (Chairperson of the NHRCK)
2. Dr. Iskandar Zulkarnain (Chairman of LIPI)
3. Dr. Hafid Abbas (Chairperson of Komnas HAM Indonesia)
13:30~13:45 Commemorative photo session
13:45~14:15 Keynote Speech : Marzuki Darusman (UN Special Rapporteur on the
(302) situation human rights in the DPRK)
. . Session 1 : Role of International Community to Address Crimes
14:15~15:55 : .
(1002) Against Humanity

— Moderator : Ra, Jong—yil (University Distinguished Professor of Hanyang Univ.)

-l -



P RO G RA M 2015 International Symposian:n(])ZnNsigEtsK(cE)rtre;B

Time

14:15~15:55
(100&2)

Contents

— Presentation:
1. Kwon, O—gon (Judge, International Criminal Tribunal for the Former
Yugoslavia) : Focusing on crimes against humanity in COI report
2. Dr. Adriana Elisabeth (Head of Center for Political Studies LIPI) :
Focusing on cases in Asia and proposals of international cooperation
to improve
— Panels :
1. Hong, Seong—phil (Professor of Yonsei Univ.)
2. Baek, Buhm—suk (Professor of Kyunghee Univ.)
3. Dr. Mangadar Situmorang (Dean of Faculty of Political and Social
Sciences Parahyangan Univ.)
4. Adriana Venny Aryani (Plenary Commission Member of National
Commission on Violence Against Woman)

15:55~16:15

coffee break

16:15~17:55
(1002)

Session 2 : Measures of regional cooperation in Asia to improve
Notrh Korean Human Rights
— Moderator : Dr. M. Riefgi Muna (Senior Researcher at Center for Political
Studies LIPI)
— Presentation:

1. Kim, Kwang—iin (Institute for National Security Strategy) : Focusing
on measures of regional cooperation on North Korean defectors
and refugees

2. Rafendi Djamin (Indonesian Representative to the AICHR) : Focusing
on how to approach on North Korean human rights agenda in
South East Asia countries

— Panels

1. Yoon, Nam—geun (Commissioner of NHRCK)

2. Lee, Jeong—hoon (Human Rights Ambassador of Korea)

3. Ani Widyani Soetjipto (Senior Lecturer at Department of International
Relations University of Indonesia)

4. Haris Azhar (Coordinator of KontraS)

17:55~18:05
(108)

Closing Remarks
- Yoo, Yeong—ha (Standing Commissioner of the NHRCK)
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Focusing on crimes against humanity in COI report

A HRE (FOE2H[OF2 A TA AR
Kwon, O—gon (Judge, International Criminal Tribunal for the Former Yugoslavia)

©) OLAOIXI2Q] HHOIEHA| Al W ZHH a0l B wotg FAOR -
Focusing on cases in Asia and proposals of international cooperation
to improve

x| Adriana Elisabeth (QIL|2tat M X|HTLMIE &)
Dr. Adriana Elisabeth (Head of Center for Political Studies LIPI)

© &9 EIEX} U LDl 2| SO ChBF XS BB HIOE wrinns
Focusing on measures of regional cooperation on North Korean
defectors and refugees

S AT (ZIItEMEFATRA ARLIH)
Kim, Kwang—ijin (Institute for National Security Strategy)



4 2 %%Mﬁ‘[ﬂg“i_.lg

COIE A0 LIE(L BIQIZHZ[E SO
y in

Focusing on crimes against humanit

=

HRE (RO SatHOF=HIZAEA Axfmta

)

Kwon, O—gon (Judge, International Criminal Tribunal for the Former Yugoslavia)




| 20M0f| £sto]

Ho
rol
re
r
>
>
do
rio
tolr

| 22 (FusatHoh SHAEA AT

WA Ba Rabol wal =ofshe o] Fad Aol B & 5 A AFA %
71191 93le] BAEHULE FAALSle] Bilo] G s He
ol YT = QP ol PR AAIUG, 53] vi2F) BEewt fa
B9 SRR TWA BRAAEAN LS Sla] = |

o) Wae A

oft
[-4 U
¢,
o
v
Lo
ol
FIF
>

v
=o1=v
N
r,
jnj

A AZE gl TAA R ARES gARAT o5 o] AYde
ARG FdS tiEsiA7E obd A ARle] s We)7] S8 Mtk

=
e WA EEsea AsUnh

o
o
>
o
>
=)
[\)
(e}
—_
(N
r
(SN}
e
Jo
)
o
>,
totr
o
iR
o
il
=
ity
(it
4z
)
ro
',
¥
>,
do
o,
Sott

1) azrl

Fal QPRSP BaA], 2014d 2 7Y, UN Doc, A/HRC/25/CRP,1

S5 QHEZAII S EI Mo sto] _3



AF B A, =7 AR AR AS, A 9 Aol whe 2PE 5 5eke] A3
AR AFE wLAFUT? ZF 1A Al o] elolle AR vilER

=20
A2 BRE 5 ol 248l Buslehv] Zohe A=A, A WD =
=

5. AR AR 71T, AE 71 ofy 7]l Zile] AL Al the HF ddE
W = AN, AR el 277 ZlketaL Slvke A4S FAI%EY
Tho thA] g ARl AR A% e TSR AR 7o) WA A
o g 5 g wEe] HIEEHV A HATE FeH] 27 HeAll

=
el ekt 5 oleka Bl

6. 29 FTNE Q1B Aefol thek A AH) 2 o] A wrlEN 3
BolRE ZAREUG ZAE et e ol ERe) SlaA Peel 939

7. A8k SAEAARE AR 18 okl o)) welmEAE Belasy
o mat Zehigel WAE WA TALst oEdelE Al e el wel
=] et HolE vhgRika MUY 24} RS welmae] 4

2) COI HaM v Z=,
3) COI HalA 10223},
4) COl XA 10238},
5) COI KA 10233},
6) COI X.alx 1024},
7) COI Hi1A 10263},



o= g7 o,

A, ol2fgh BlQI=A <l 63147} ?J{PO FHlol oist FH9isk 7%1% ZAZ9] 34 oﬂ
Egte|ofol Furh® Egh A= 2rltgolA] ol FA o] mvht 22 4
ol W2 Flo|AY olE ZAsl] $Isk Zlolofof shhar WAlstaL AFUTh A

9= vIEA P9E vh o] ERAFUL

- 2k

. x%tg

- ez}

- Fle] ) e AAolF

- TA ] ZEAFE vkt 7 B AAA Ao A v

BTACS

- A5, A o), BAE, BAYDA, AAES, B ol ddske Fuigh
e

- AR, JIFH, I, IS4, B514, T A, A B BEHo R oA
Hd 38R e tE Aol 2 A vl

- AAEAE

- AR, AR, SAA el dish EHﬁ& aFod AZe HsiE LojH o
of7I3h= HIRIEZQl Ao el

8. ol vRI=Al Y95 HES 23 A= Het F=o] vRI=HHE AP

T dehS WRsUT 10 58] FAa-8-40 dnt 8axollx vl =) 2

ABIrh= SAE Z28FUTH F82olx] TS BRIeA]l Pfl2e A Haks

w22 2 T, BAEE, A, AR, ) i SEe] vRIEAS] e

7, 4F&3 9 71el 459, dhel], FH1e] AAo]F ) AFUTE D ZARE 53k

A8t ARt FEAelA] vRIEAR] P97t et TR 2H o] JiYH

8) COI X.ilA 10273},

9) COl XA 10288}

10) COI HIlA| VA

11) COI X4 1034 - 1059, 1069 - 10813},

HZAIS ETA0| &t 5



10,

11,

X~

Fhed] ohifRe s glol, AR AAe ol 2HHoln PRI THo 4

kR BRI

3 2ASRE S AR Aol wel
7

1, of7)ol= Eul, AAAES A|5d Ao g Hol= 2}, @S A== A}

O
i Lig
re
ol
)
1o -
r
o,
)
rO
k1
2
Og(:,"
1o
12
>,
o
4z
o
2
=2
o
ok
BN
Y
Y
o,
k1
5
oL
do
=
ok

npAERO 2 ZALRE HEE a19]5e] it Zlotel 2= gk ARG Bl 4z A
A, AAA A E o Ishs AR S gt TRIEHEE Adrhks T
Ag WAPFUCE W oA7]oll= Ad, Al A7kt Fald, 2AA DsEe Y3
HIIEAR] 97F E3hE o] UFUTH ZARRIE S AFet P97t w7+
ofgletal duk FHIE g SAHHA7EA] AA] AAet AefE fFAsH] ¢

s AAlg B oJFt ZAHolx FslF Ao e Aria Bkl

Lo o

v

ZAMSRE i wule] B9 F3S 02E 7l %71, A, el B o
o= & ofe] PINFE ANGYEUL. of7jols 2AS o] AR AnAel ]
& 2reks] oloplal Ay A WA BINGE el RGN} FAl
ARkl BEe NSRS AU © Uorhq 2ARSIE qhual) wels
92 A tos F AN AT AL DaAGU. el 2ohid
A3z 2 9 GG A7l DAste] Bere] ol BAIS FAGAA R

12) COI K314 1060 - 1067, 1082 - 10863}

13) COI X114 1091 - 1094, 1100 - 1108, 1139 - 11483},
14) COI RIalA] 11158},

15) COI XA 1117 - 11313},

16) COI XA 11328},

17) COI H.aLA] 1225(a)3},



12,

13.

30, o
oy

Ut 3 7 Al FAlgAR e BRI sttete 2etd Al
off wk=wd 2002 7€ o] el Xl HH7MAE 1 w0l MAA| St
AR E 5E Adas B flo] 7]ad"
|-9-= AU SHARE ZAR7E AF =] =4
AR Bl Rel tiM Q= AEZQ] ol ojv] WA HAF, Add T

o] mhaso] gk

oft mE . PN

W oo
N, T
i L
tlo

> b
2 0
b e
oE Mo
o X
2
» (o

T
o,
hinsd
i
v

ZALSI7E AR E ThE S ANeke ehuelt Tasehulel B 2ot Al
AAfe] ARt e 71 Aesh PRI B ARRAE B Al A
g AR AYUT D) Qhue} Mne] 238 A5 4 B9E ol
2SI F37h WS 99 B Aelol Qg o] e gAY BE
Ak AE FHOH BAH APEA Ao] Trste] wolmAe] Aol

£ AR F AL AARFY 2D shARE FAHQ] dds 2T w37}

o] | % 9Irks A& WA WA} Yk FAMSIS A9 e Abd A
Wl e

18) UNSC 9] 15935 (20059, 2005\d 3€ 31%, UN Doc. S/RES/1593(2005) FHz=,

19) UNSC Z¢]1970%. (2011d), 2011d 2¢ 26¥, UN Doc, S/RES/1970(2011) Zh%,

20) COI EilA] 1201(2)%

21) COI BuA 120128, &3] 2ol A377x% 57319503 119 39)2 AdojAl=ro] whgd]o

g5 2o Hatol Bk oIt FAol oPgEhs FFAHE AR FolALE 2A] B3}
9 ohn FEehs b F09 A9 DY £ 49 FAE 9T 298 gad
2N Angoen A A 0F & ok

S5 QHEZAII S EOAMof Rsto] _7



= wlaelo] A E WHol o) L U Lolof Aol UiE B
Fuh web 4 AuAEAE T BF TR} ik 295 AR}
S AR AR ks A ok Aol FaT W

2AH91S] BIAE TP LE JRE B Anvo] Adsiol T Bt U

&
X0,
ls
R
)
>,
L
o?i
N
fo
-
bt}
v
£
Iy
oL
2
r 3
)
:—E J
N
M
o
N
Y
®

=
Zele Wge AWkl Flo] Aol g, FolEel vt o] 54 dul
& AEsA o, 292 AN 5 YEAZ Aol Fut. W g1
Mo 12 SEIREH: 2t W WS 915 AEHEH: A 01]—‘:— S ol

N
i

T, ZALSE SAES] QS Sushs ek A9 A5ga A%
& AP AT 5 YES FORE wAS ALl Fun 5
o] BlgAEe] wlg 71818 ATk Fuick AP ol =eto]

l:_
AL
g 2olol e iy was AEg Gast st

i
>

b

Ao 2 ARl Al e 5] Sijhs M E TRt e dxs
AL AFUT Fdolut sheks A EA] REthE $EE QI8 APAEE 71131—‘:—
o]50] YA ol A= Aol glol= Halw A&E 5 glon §
o] wHE 93 Halel Holg A AA7IoF st Z2A WUt

-

H‘l
"
bl
i
o
_O|L
X
ot



OBSERVATIONS ON THE REPORT OF THE COMMISSION OF INQUIRY

ON HUMAN RIGHTS IN THE DPRK

1. First of all, I would like to thank the National Human Rights Commission of the Republic of
Korea for inviting me here today to participate in this important symposium on the human rights
situation in the Democratic People’s Republic of Korea. It is an issue that deserves our attention and
I am honoured to be part of the discussion today. I would also like to thank, in particular, His
Excellency Marzuki Darusman, not only for his work as the Special Rapporteur on the DPRK but

also for his work as part of the Commission of Inquiry.

2. As a caveat, I would like to state that although I am a Judge at the International Criminal
Tribunal for the former Yugoslavia, the views I am expressing here today are my own and not those

of the Tribunal or of the United Nations.

3. Today, I will be providing a brief overview of the United Nations Commission of Inquiry’s
report on the DPRK, with a particular focus on the Commission’s findings on crimes against
humanity, and concluding with some thoughts on international justice mechanisms that may address

these crimes.

4. As you will recall, in February 2014, the Commission, which had been established in March
2013 by the UN Human Rights Council, published a detailed report of its findings on human rights
in the DPRK." This landmark report shed a very public light on the devastating human rights
situation in that country. The report detailed a litany of human right violations, including violations
of the freedom of thought, expression and religion; freedom of movement and residence; the right

to food and related aspects of the right to life; arbitrary detention, torture and inhuman treatment;

! Report of the detailed findings of the commission of inquiry”s on human rights in the Democratic People’s Republic
of Korea, 7 February 2014, UN Doc. A/HRC/25/CRP.1 (“COI Report”).

S5t QIHXAIRIHE HEOMo| 2ated _9



enforced disappearances and abductions; and discrimination on the basis of state-assigned social
class, gender and disability.” In addition to human rights violations, the Commission was mandated
to examine issues of institutional and personal accountability for grave, systematic and widespread

violations, in particular where they amount to crimes against humanity.3

3. The Commission noted that it was neither a judicial body nor a prosecutor and as such it
could not make a final determination of individual criminal responsibility, however, where it made
findings on crimes against humanity, it was on the basis of a “reasonable grounds” assessment.* In
other words, it could determine whether its findings established reasonable grounds to believe that
crimes against humanity have been committed so as to merit a criminal investigation by a

competent national or international organ of justice.5

6. The Commission focused its crimes against humanity conclusions on the factual findings of
gross human rights violations. It therefore focused its analysis on six groups of victims, namely

- inmates of political prison camps;

- inmates of the ordinary prison system, in particular the political prisoners among them,

- religious believers and others considered to introduce subversive influences;

- persons who try to flee the country;

- starving populations; and

- persons from other countries who became victims of international abductions and

. 6
enforced disappearances.

7. As for the definition of crimes against humanity, the Commission used the definition from
the Rome Statute of the International Criminal Court and the elements of crimes therein. It stated

that this definition reflected the definition of crimes against humanity under customary international

% COI Report, Section TV.
* COI Report, para. 1022.
4 COT Report, para. 1023
* COI Report, para. 1023.
¢ COI Report, para. 1024



law today.” Therefore, the definition used by the Commission was as follows: first, the individual
must commit certain inhumane acts with the requisite criminal intent and second, these inhuman
acts must form part of a widespread or systematic attack directed against a civilian population.® It
noted that the Rome Statute also required that the attack must be pursuant to, or in furtherance of, a
state or organizational policy. The Commission set forth a list of inhumane acts that were relevant
for its inquiry. These inhumane acts included:

- murder;

- extermination;

- enslavement;

- deportation or forcible transfer of a population;

- imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law;

- torture;

- rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity;

- persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender or other grounds that are universally
recognized as impermissible under international law;

- enforced disappearance of persons; and

- the “residual category” of inhumane acts of a similar character intentionally

causing great suffering, or serious injury to body or to mental or physical health.’

8. Considering these categories of inhumane acts, the Commission found that the DPRK
authorities have committed and are committing crimes against humanity.'’ In particular, it found
that crimes against humanity were committed in the political prison camps and the ordinary prison
system. The inhumane acts committed in the prison system included imprisonment without due
process, enforced disappearances, extermination and murder, enslavement, torture and inhumane

detention conditions, rape and other forms of sexual violence, persecution, and forcible transfer of a

7 COI Report, para. 1026.
$ COI Report, para. 1027.
9 COI Report, para. 1028.
¥ COI Report, Section V.
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population.! The Commission found that the inhuman acts were perpetrated in both the political
prison camps and the ordinary prison system on such a scale and with such a level of organization

that they amounted to a systematic and widespread attack pursuant to a State policy.12

9. The Commission also found that certain classes of people are the targets of crimes against
humanity, most notably, religious believers;, people who are thought to be subversive to the
government; people who try to leave the country; and nationals from other countries who are
victims of international abductions. The inhumane acts committed included imprisonment, torture,
murder, persecution, rape and other forms of sexual violence, and enforced disappearances.13 Again,
the Commission found that these inhumane acts were part of a widespread and systematic attack

pursuant to a State policy.

10. Finally, the Commission found that crimes against humanity were committed by officials of
the DPRK in enacting state policies that led to mass starvation and death, and serious mental and
physical injury.14 The inhumane acts included extermination, murder, and other inhumane acts such
as severe mental and physical harm.'® The Commission found these policies that aggravated mass
starvation formed part of a widespread and systematic attack pursuant to a State policy to sustain a

political system and the leadership at all costs.'®

11. The Commission ended its report with a variety of recommendations. The recommendations
were directed towards the DPRK, to China and other states, to the international community and the
United Nations. I will briefly touch upon some of the recommendations in this last category. The

first recommendation was that the United Nations Security Council refer the situation in the DPRK

1 Ol Report, paras. 1034-1059, 1069-1081.

12 COI Report, para. 1060-1067, 1082-1086

13 COI Report, paras. 1091-1094, 1100-1108, 11391148,
1 COI Report, para. 1115.

¥ COI Report, paras. 1117-1131.

16 COT Report, para. 1132



to the International Criminal Court for action.'” It further recommended that the Security Council
adopt targeted sanctions against individuals who may be the most responsible for crimes against
humanity. With respect to an ICC referral, under Article 13(b) of the Rome Statute, the Security
Council may, acting under its Chapter VII powers, refer a situation to the Prosecutor of the ICC.
This referral mechanism bypasses one important precondition for jurisdiction of the ICC namely,
that the court only has jurisdiction over States who are parties to the Rome Statute. We have seen
the Security Council use its Chapter VII power to refer situations to the ICC in two previous cases,
for Darfur'® and for Libya.19 One limitation to a Security Council referral is the ICC’s own limit on
its temporal jurisdiction under Article 11, which states that the Court has jurisdiction over crimes
committed after the entry into force of the statute, namely after July 2002. Another challenge is
obtaining the physical presence of indictees, which has been a problem at the ICC and was also a
problem faced by the ad-hoc tribunals. However, as the Commission states, a practical advantage to
an ICC referral is that the Court is already established, with procedures and personnel already in

place.

12. Another option the Commission proposed was the establishment of an ad-hoc international
tribunal for the DPRK, similar to the ad-hoc international criminal tribunals established by the
Security Council for the former Yugoslavia and for Rwanda. 20 Perhaps anticipating that the
Security Council would not take action, the Commission also proposed that the General Assembly
could rely on its residual powers recognized in the “Uniting for Peace” resolution and the
“combined sovereign powers of all individual Member States to try perpetrators of crimes against
humanity on the basis of the principle of universal jurisdiction”?' However, the political reality is

that the General Assembly will probably not take up this issue.

7 COI Report, para. 1225(a).

8 UNSC Resolution 1593 (2005), 31 March 2005, UN Doc. S/RES/1593(2005).

19 UNSC Resolution 1970 (2011), 26 February 2011, UN Doc. $/RES/1970(2011).

20 COI Report, para. 1201(2).

2L COI Report, para. 1201(2). The General Assembly Resolution 377 A (V), 3 November 1950, states that if the
Security Council, due to lack of unanimity of its permanent members, fails to exercise its primary responsibility for the
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13. In order to deter crimes from continuing in the future, high ranking leaders in the DPRK
should be put on notice that they may be the subject of a future international criminal prosecution.
In terms of criminal prosecution, international criminal cases try those persons who are the most
responsible for alleged crimes, in other words, high level civilian and military leaders. These high
level leaders are generally not the physical perpetrators of the crimes. It therefore requires an
assessment of other modes of liability, including the concept of command responsibility or superior
responsibility as the basis for individual criminal responsibility. This would require an assessment
of whether the accused person knew or should have known that crimes would be or were being
committed. Accordingly, it is important that the people who occupy high levels of leadership in the
DPRK, both civilian and military, including Kim Jong-Un, are informed and put on notice about the
allegations that crimes against humanity were and are being committed. Information, including the
content of the Commission’s report, should be communicated to leadership in the DPRK. This may
be accomplished through a variety of means, including high-level dialogue, a summit, or meetings
with leaders of the DPRK and other interested nations. DPRK leaders should also meet with the
Special Rapporteur and allow him access to the country. I believe that such notice will also have a

deterrent effect.

14. In addition, in terms of potential criminal prosecution, it is important that witness statements
be collected and documented in such a way that they may be used in future legal proceedings. There
must be procedural safeguards in place that will ensure that the witness statements have probative
value that withstand the scrutiny of legal proceedings. This means, when interviewing victims and
witnesses, it is important that there are legally-trained professionals who conduct the interviews and
ensure that the content of the narrative is truthful, that the questions posed to the witnesses are not

leading, and that the credibility of the witness is tested. There is a difference between witness

maintenance of international peace and security in any case where there appears to be a threat to the peace, breach of
the peace, or act of aggression, the General Assembly shall consider the matter immediately with a view to making
appropriate recommendations to members for collective measures.



interviews conducted for advocacy or publicity purposes and witness interviews conducted for the
purposes of legal proceedings. The Commission started the incredible work of collecting victims’
statements and this work should continue, with an eye to using these statements in a criminal
prosecution. The voices of the victims must be heard, especially in criminal proceedings. However
witness testimony must also be able to withstand legal scrutiny otherwise, the legitimacy of the

legal proceeding may be called into question.

15. I will end my remarks by saying that justice and accountability are important aspects to any
future reconciliation process. There may be those who shy away from the notion of a criminal
prosecution for fear that it will interfere with reunification or reconciliation. However, I firmly
believe that there is no sustainable peace without justice and that peace and justice must work hand-

in-hand for the future of the Korean peninsula.
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Isu HAM
dalam Perspektif Internasional:
Kasus Korea Utara
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Pengantar

* HAM masih dipahami sebagai isu yang
berdiri sendirt, tidak berhubungan
dengan isu lain ataupun dengan
dinamika di berbagai level.

* HAM adalah persoalan klasik yang
sering berulang, tidak unik.

* Perbaikan kondisi HAM sulit
dilakukan, meskipun banyak kerjasama
internasional.

OFAJOIX|H Q| EHOI=HZ| At & =HH A2 §



Sistematika Presentasi

* Perkembangan isu HAM

* Pendekatan dalam Memahami
HAM

*Isu HAM Korea Utara
* Upaya perbaikan HAM Korea

Utara melalut kerjasama
internasional

Perkembangan Isu HAM

* HAM bagian dari Kejahatan terhadap
Kemanusiaan.

* HAM bukan isu tunggal, tapi berhubungan dengan
dinamika politik, keamanan, dan ekonomi, di
tingkat nasional/lokal, regional dan global.

¢ Pada umumnya, HAM dimaknai sebagai isu-isu
marginal dalam konteks pertentangan norma dan
nilai = misalnya masalah tanah adat, posisi
perempuan dalam keluarga atau komunitas dan
lain-lain.




Perkembangan Isu HAM (2)

* HAM dalam dinamika politik, keamanan
dan ekonomi di tingkat nasional dan
regional/global.

* Konflik vertikal, konflik komunal &
kekerasan politik yang menjurus pada
pelanggaran HAM.

* Kepentingan ekonomi = MNCs s

masyarakat lokal.

* Keamanan regional dalam konteks
persaingan kekuatan besatr/eksternal.

1. Pendekatan menurut

Tingkat Analisa
* Pendekatan Lokal/Nasional * Internasional: prinsip,
* Pendekatan Regional: norms, nilai universal
o Komitmen dalam * Regional: prinsip universal +
mengimplementaskani prinsip regional (Piagam
HAM dan demokrasi di ASEAN)
ASEAN . * Nasional: prinsip universal +
« Pendekatan Global: Konstitusi Negara/Konteks
* Global issue/agenda sama Lokal
seperti isu-isu demokrasi, * Individual: pengetahuan dan
gender, lingkungan hidup pemahaman
dan kejahatan personal/individu mengenai
kemanusiaan HAM yang berasal dari

keluarga, ajaran agama,
komunitas/masyarakat
tertentu

* Kerjasama internasional:
Uni Eropa, PBB, ICC, dIL
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2. Pendekatan Discourse Analysis

* Fact findings, Laporan penelitian, Laporan investigasi = Pelapor
Khusus PBB dan Commission of Investigation (Col)

* Kemaunan (willingness) dan Kemampuan (capability) setiap negara.
* Dinamika Regional/Global:

+ ASEAN (AICHR)

* Uni Eropa (sub-komisi HAM di Parlemen Eropa)

* Resolusi PBB

* International Criminal Court, dan lain-lain.

Hambatan dalam perbaikan
HAM

* Keterbatasan pengetahuan dan pemahaman
mengenai substansi/urgensi untuk
memperbaiki HAM.

* Tidak ada hubungan langsung dengan
kepentingan nasional, sehingga tidak ada
urgensi untuk merespon segera.

* Terikat pada prinsip kedaulatan negara dan
non-intervensi, karena HAM merupakan isu
domestik.




3. Pendekatan Hubungan Internasional

* Offensive human rights:

* pelanggaran HAM yang dilakukan oleh
negara lain.

* Defensive human rights:

* penandatangan kesepakatan dan ratifikasi
traktat,

* Mengintegrasikan standar HAM ke dalam
konstitusi nasional (national law).

HAM, Politik dan Demokrasi

1. Rejim otoriter

2.  Kekerasan politik lokal, misalnya bentrok
antara pendukung calon kepala daerah,
konflik antar clan.

3.  Konflik Vertikal and konflik Komunal.

4. Kolusi antara pemerintah dan pengusaha
“melawan” masyarakat lokal.

5. Demokrasi merupakan bagian dari
pemenuhan HAM versus HAM berbeda
dengan demokrasi. Kemajuan demokrasi
tidak paralel dengan perbaikan HAM.
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HAM & Keamanan Regional
Asia Timur

* HAM Korea Utara adalah salah satu isu di
Semenanjung Korea.

* Masalah lain antara Korea Utara-Korea
Selatan adalah:
* Perang yang belum selesai
* Reunifikasi 2 Korea
* Pengembangan nuklir Korea Utara

* Masalah konflik perbatasan antarnegara
kawasan Asia Timur

Akar Masalah HAM

Korea Utara

¢ Ideologi “Juche” yang dianut oleh Rejim
Pyongyang (dengan sistem Stalinist) telah
bertentangan dengan esensi sebuah negara yang
berdaulat terdiri dari: Pemerintah, Rakyat dan
Wilayah.

* Rejim Korea Utara melakukan kejahatan
terhadap kemanusiaan secara betlapis = (1)
tidak mengijinkan dua bangsa bersaudara untuk
bertemu, (2) tidak mampu menyejahterakan
rakyat Korea Utara secara ekonomi, politik dan
keamanan.




Mengapa Rejim Pyongyang

bertahan dengan Juche?

* AMBISI KEKUASAAN

* Kekuasaan dan kekuatan para elit politik Korea
Utara.

* Kekayaan ekonomi dinikmati oleh para elit politik.

* Melanggar HAM rakyat Korea Utara = melawan
esensi negara berdaulat.

e PERSAINGAN DENGAN EKSTERNAL POWER
* Pengembangan senjata nuklir
* Kebencian terhadap Amerika Serikat

* KETAKUTAN AKAN KEHILANGAN
KEKUASAAN & KEKUATAN

* Paranoid = takut menghadapi rakyatnya senditi, negara
lain di Asia Timur, dan kekuatan eksternal lain

Reaksi Internasional

* Protes

* Mengutuk

* Embargo

* Pemutusan Hubungan
* Pernyataan Solidaritas
* Pelapor Khusus PBB

* Kerjasama internasional untuk

perbaitkan HAM
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Kebijakan Luar Negeri RI

dalam Isu HAM
* Konstitusi & UU
* UUD Negara 1945
* UU Nomor 39/1999
* Institusi negara:
* Kemen KumHAM, KPPPA

* Komisi Nasional: Komnas HAM,
Komnas Perempuan, Komnas

Perlindungan Anak = paling lengkap

Indonesia dan HAM

Korea Utara

* Sebagai Pelapor Khusus PBB & anggota tim
investigasi (Col) untuk mengumpulkan
bukti-bukti pelanggaran HAM Korea Utara.

* Mengubah sikap dari abstain menjadi
mendukung Resolusi Dewan HAM PBB.

* Mempertahankan hubungan diplomatik
dengan Korea Utara




What's Next?

* Membangun pemahaman bersama dan urgensi perbaikan
HAM Korea Utara = kampanye melalui media.

Memantapkan komitmen politik untuk bekerjasama secara

bilateral maupun regional/internasional untuk memenuhi
aspek HAM:

* Promosi

* Protesi

* Pemenuhan

Mengubah pendekatan = Transformasi Konflik & Dialog.

Indonesia membangun kerangka bersama menuju

keamanan regional yang lebih damai, aman dan stabil =
conceptual leadership.

Catatan Penutup

* Kerjasama internasional untuk
mempertemukan kedua bangsa Korea sebagai
bagian dari mengembalikan esensi kedaulatan
rakyat Korea Utara.

* Dialog menuju rekonsiliasi antara Korea
Utara & Korea Selatan (bukan reunifikasi).
* Kampanye media untuk meningkatkan

kepedulian publik tentang urgensi
perbaikan kondist HAM Korea Utara.
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